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Tan Auel, i beleben in the fol 
towing pages, are solemnly addressed to 
your conscience and to your judgment. 
My object: is to demonstrate to the people, 
andto you, that tbe constitution of the Unit- 
ed States, has been violated. The argu- 
ments which are used to effect this demon- 
stration, ore derived from the Arot and 
purest principles of political science, and. 
are exhibited in that plain form, which 
truth alone can venture to asSume., 

V Sir, these arguments sball excite in 
your mind, a doubt concerning the power 
of Congress, to define and = bg libels, my. 
bpurpose will be accomplisbed. The virtu- 
ous gervant, of a free people, will not per- 
| Jan a single'act 7 power, unless he is ab- 


ſolutely 


„* 


ſolutely ſure, tat be-is-authoriged-to-per- 


form it, by that charter whose sacred pre- 


cepts be bas pledged himeself to God and to 
his Country to observe. IV relying too much 
on the decision of an angry and agitated as- 
Sembly, be bas Bastily given bis assent to 


_  @ measure, of which bis judgment now com- 


pels him to question the propriety, disdain- 
ing all considerations,” but those of truth 
end juſtice, be will come forward with the 
firmness which belongs to virtue, and ac- 
knowledge to the world, the real Situation 
of bis mind. In doing this, be will exhi- 
bit to mankind, an instance of rectitude 
and candor, which it bas been seldom if _ 
ever their fortune to behold ; and by this 


1: glorious homage, voluntarilyoffered to rea- 


son and to truth, be will promote tbe cause 
of liberty and virtue, and render bis own 
name immortal. He will dispel solicitude 
end Sorrow from the bosoms of thousands,. 


wphose patriotism is as pure as bis own, 


and still the tumult that is now rising in 
the country, and which threatens to over- 
whelm the union with ruin and confusion. 

Iwill not offend you, Sir, by saying that 
on this Subject, you muſt entertain ſome 


doubt. It is possible that you may be ab- 
- ſolutely ſure, that the Congress of the Uni- 


ted States does possess a power, which 
certainly is not expressly given, nor can be 
ee 


8 


— 


ANTE 3 
tbewn to be necessary to carry any given 
power into effect. It is possible, that you 
may be abſolutely sure, that you are in the 
right, although forty of the. representatives 
of the people, equal at least in talents and 
integrity, and. almost equal. in numbers to 
their opponents, have told you that you are 
in the wrong. It is possible that you may 


retain this absolute conviction, in apite of 


the solemn decision of the respectable legis- 


latures of Kentucky and Virginia. Alb this 


is possible, and if you sball say either by 


your words or actions, that it is actually the 
cat. I ball not hesitate to believe you ; 


but this belief will be accompanied with won · 
der, and the most profound regret. 0 -— 
Yet, Sir, however clear your opinion, how- 


ever decided your conviction may be, on this - 


great constitutional question, there is one 
Point in which we must all agree. It is a 
truth, which cannot be rat of 

ported by facts, as notorious as they are 
alarming, that the sedition bill is in the 
beghest degree dangerous and mexpedient. 
 Inthis part of the world it is justly regarded 
as an attack on the liberty of the press, and 


bas roused the attention of the most au- 


pine. It bas mflamed that spirit of $usp1- 
cron and discontent, which, unfortunately 
for the people, bas been already too power- 
Fully excited, and has a direct and obvious 
* B 2 tendeney 
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tendency to produce the very erime-which it 
professes to punisb. God forbid" that F. 
should ay, that auch was the object for 
which the law was made. If I entertain- 
ed an opinion so disbonorable to my country- 
men, go dis graceſul to. humanity, my sou 
would Sin- with borror and despair. But I 
cannot despair. Truth; liberty, and virtue, 
must prevuil in America, and I therefore, 
believe, that the servants of the people, will 
not continue a law, merely because it 

Passed, when they know, when they gee, that 
the evil which it bas already produced, in- 
finitely - outweighs all the good e 


expected to obtain. 
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nE STATES.” 


Ir is we object of ys EIN 


to demonstrate, that ſo much of the late 
act of Congreſs, commonly called the Se- 


dition Bill, as relates to libels, is not- - 


warranted by the Constitution of the Uni- 


ted States; and that ſo much thereof as 


relates to printed libels, is expressly for- 


bidden by it. To theſe. two points, 4 
n 


obſervations will be excluſively con fi 
The following principles, it is. preſumed, 


will be conceded. If the reader denies or | | 


doubts their truth, he need not n 


r $ 


£69 


tion they are true... 
rel. . 
ute Ce. 


. hat the dend of sern: 
| " ers granted by the people. 2® 
9 That the individuals ſeſected from 
che maſs of the people, to administer the 
vernment, po | + RAD rs, general or 
| 2 "tho at oye are either ex- 
iy delegated or are necessary to carry 
— exprelily delegated into effect. 
IV. That it has frequently happened 
in the courſe of R Affairs, and may 
again happen, n che individuals thus 
ſele ted may abuſe the power entrusted to 
them, and may uſurp more power than was 
N to be entrusted to them. 
That one abuſe does not justi a 
Ne and that the uſurpations of 
greſs- cannot be vindicated by the vows 
Eroachiments of the State Legiſſatures. 
VI. That the decifion of à — 
| tone) qocerien. linker roy, fn) man 
ner, to be affected by the of 
France, or the opinions of Mr. Jefferſon, 
. E other man, or men, in the world, 
t ſhould rest on the immutable "_ 
pics of reaſon and of truth. - 
F It is on the | of thid last poste 
Ince, that tn oy ama: argus 
Nenn, BY f ments, | 
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Woughe, but 
men ought to think, concerning 
all power originally belongs to 
the people, thoſe who exerciſe any 
tion of power, must derive their a: 
ty from the people, and can poſſeſs no 


1 


4ions of the ſeveral States, formed at 4 


time when they were independent ſove. 
reignties, and the Federal m 


_— —_— alt the States. 
The State Constitutions preceded 
ſeveral years, the formation of be Fe 
ral CompaQt, | Dy theſe-Congtiturions'go- 
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pernmentꝭ were organized) and the Le. 
giſlatures were intrusted with a general 
power to do what they might think the 
public good required. This power had 
den exereiſed in all the States, and the 
regulations, which it was thought the 
blic good required, had been adopted. 
The rights of perſons and things, public 
and private wrongs, which furniſh all the 
materials for local and municipal law, had 
been accurately defined, and were well 
understood. Adeguase provision mas made 
to secure reputation as well as liberty and 
cife. Still, however, a Federal Govern- 
ment was deemed eſſential, to the peace 
and happineſs of the people of America; 
not becauſe the State institutions were 
defective and required aniendment, not 
becauſe. liberty Was in danger, or becauſe 
character was not ſufficiently guarded 
from defamation; but becauſe there were 
many important ſubjects on which the 
State Legiſlatures could not act with ef- 
fect. They could not make effeQual pro- 
viſion for paying the public debt, nor re- 
gulate Commerce, nor borrow money on 
the credit of the United States, nor esta- 
bliſh a ſystem of general defence. Theſe 
were the great objects which could not 
be attained, but by means of à Federal 
Government, and by 7 for the attainment 1 mw 


ne 


- 


1 
theſe objects a Federal Government was 


= 


instituted. The powers therefore delega- 
fed to this government were ſpecial and 
limited, and from the state of things 
could not have been otherwiſmea. 
Nothing can be more obvious, and no- 
thing has been more generally admitted, 
than the distinction, between the princi- 
ple which is the baſis of the State go- 
vernments, and that which forms the baſis 
of the Federal Constitution. To the 
State governments, general powers of le- 
giſlation are granted, and they may legiſ- 
late on all ſubjects, except thoſe on which 
they are expreſsly forbidden to act. To 
the Federal Government, ſpecific powers 
1 only are given, and Congreſs can legiſ- 
late on thoſe ſubjects only on which they 
Are expreſsly author iſed - to, a8. The 
State governments poſſeſs all powers, be- 
longing. to the 4 Hens except thoſe ex- 
preſsly withheld: the general govern- 
ment poſſeſſes thoſe powers only which 
are expreſsly granted, or are neceſſary. to 
carry a power expreſsly granted into ef- 
fect. When therefore a doubt ariſes con- 
cerning the conſtitutionality of a Con- 
greſſional law; the firſt queſtion ought re+ 
gularly to be, is the power to paſs thi: 
law expreſsly granted to Congreſs 7? If | 
it be not exprelsly, granted in Palo | 
huts 5, ; | ar 
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for that purpoſe, the "next" queltion muſt 125 
be—Is chis law neceſſary to carry = 
power expreſsl £5 granted into effect? If 
it be not neceſſary, there is an end of all 
doubt or difficulty on the len and the 


law i is abſolutely void. 


Let the Sedition bill be brought to this 


dect of an examination on theſe principles, 


and the reſult will be, that thoſe clauſes in 
it, which puniſt inſurrection or actual op- 
poſition to the authoriſed meaſures of go- | 


vernment, will be found warranted by the 
terms and meaning of the federal compact; 
+ becauſe the beſt laws would be of no avail, 
unleſs Congreſs poſſeſſed a power to pu- 


— thoſe who their | execution, 

The power of puniſhing acts of oppoſition 
to the laws, therefore, being neceſſary, to 
carry the laws themſelves into due opera- 
tion, is really conceded to belong te 


Congreſs. Bus be inquiry purfued far- 


cher, on the ſame principles, will terminate 


in a conviction, that ſo much of the Se- 


dition Bill as relates to libels on the go- 


vernment, or the individuals belonging to 
it, is not Within the words or meaning of 


the Conſtitution. It will not be ſaid that 


the power of puniſhing libels is expreſsly 


given. Several offences are enumerated 

which may be defined and puniſhed by the 

general . but libels are oy 
74 «1 


1 ** 


cluded, If then the power of puniſhing iſhi * 
dels is not expreſsly given, it cannot be 2 


erciſed, unleſs it can be ſhewn to be neces. 
Sary to carry ſome given powers into effect, 
What is the power expreſsly given, which 
is carried into effect, or is in any ſhape 
aided in its operation, by the power of 
puniſhing libels. Plain as this queſtion is, 
it never has been anſwered, In fact it can- 
not be anſwered. Gallatin propounded it 


at the last ſefſion to the advocates, of the 


Sedition Bill, with his uſual perſpicuity ; 
but neither the eloquence of Otis, nor the 
ingenvity of Harper could be brought te, 
C/ Q... ̃ 

One caſe more will completely illuſtrate 
the doctrine here inculcated. In 1792 
Congrets paſſed 4 law. puniſting wit 
death perſons concerned in robbing the 
mail, or ſtealing-letters from the poſt ofs, 


fice. If the enumerated, powers of the 


government be examined, it will be found. 
that the power to paſs ſuch a law is not 
expreſsly granted—ſtill however it: is war- 
ranted by the Conſtitution, becauſe it is 
neceſſary to carry into effect the pp 
power expreſsly granted to Congreſs, to 
eſtabliſh poſt offices and poſt roads. 


11 1 


The poſition, that Congreſs can exer- 


* 

- 
1 
* 


ciſe no power that is not given expreſs! 5 
f s5ary implicati 0? Ti 
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comp ho 11 an ſupported by every fair and 
rational. conſtruction of the conſtitution, 
L ie Pee excels of caution, been expreſs. 
ly nized by the 12th article of the 
* 1 ents, Which declares, « that 
is powers not, delegated to the United 
States by the Conſtitution, nor prohi- 
© pited by it to the States, are. reſerved 
U to the States reſpectively or to the peo- 
1 le. A 0 
Solid as the foregoing principle i is, and 
ſolemn as its recognition has been by the 
people of America, it has been boldly de- 
med .by . ſome, and artfully evaded b 
others. It has been ſtrenucuſly 10 
He ed, that Congreſs Had power to adopt all 
Wh | . meaſures Which they might think condu- 
= | cive go fy the general welfare. Mr. S. from 
5 | South-Car rolina was the firſt who openly . 
j R proclaimed it as his opinion, that cohſtituti- 
[> onality and . were convertible 
„ terms, 
WH | | - Thoſe who advocate this dodrine, en- 
VEE deavour 3 Amari their conduct by re- 
| a ſorting reamble, and to the 8th 
| Se 2 of the rf 8 Article of the Conſti- 
tution of the United States, * 
But before the arguments drawn from 
theſe ſources are noticed, it is proper to 


obſerve, that all ar on any 2 — 
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tion, may be reduced into the form of a 


ſyllogiſm; and if the first and ſecond 


terms be true, and the concluſion: correcł-. 
ly stated, the demonstration fought” for 'is 


obtained ; and according to all the rules 
of logic, and the plain dictates of common 
* inc iples from which a diffefent 
EI ep is deduced, cannot be- true. , 

| Fas The propoſition © here maintained 
that To much of the Sedition Bill as pre+ 
ſeribes a uniſhment for libels is not war- 
ranted by the Federal Constitution 

To demonſtrate this propoſition to be true. 
T have recoutfe to the following ſyllogiſm. 
1 Congreſs” poſſeiſes' no e unlefs it 
de Exprefoly given, or heceffary to carry 
A given power into effect. Se he "I 
_ 2d, and 3d postulates 


2. The power of preſcribing 2 pints ; 


ment for libels is not - expreſsly given, oP 


neceſlary to carry a giyen power into effe 
3. Concluſion. Ife 


Federal Conſtifution, 
Upon principles of Hat Jes il fes 


ſonimg, thoſe' who advocate the conflituti- 


onality of tke Sedition Bill, muſt admit 


the concluſion here ſtated, untefs t —4 
controvert the truth of the firſt pr ſec 


terms of the er On" 114 LIFBA 
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ore ſo much of . 
the Sedition Bill as preſcribes 4a puniſh- | 
ment for libels; is pot arr ranted bythe 
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The wot. of the bret AGE is n 
Ne by ſome on the ground of the preamy 
ble to the Constitution —the words are, 
KS; We the people of the United States, 
in order to form a more perfe& union, 
& etabliſh justice, , inſure domegtic tran- 
00 quillity, provide for the common 
; $ fence, promote the general "welfare, an 
«6 ſecure the bleſlipgs of Liberty to our 
* elves and our posterity, do ordam = 
« establish this Constitution, for the Ur 
51 ted States of America. | 

From the language of this 3 it 
bas been contended, that Congreſs have a 
Power, expr eſsly 4 to pafs any laws 

Which in their opinion may tend to pro- 
vide for the common defence, or 424 750 
the general welfare? 

The fame ipference has. been. drawn 
From the 8th Section of the Ist article of 
the Constitution, Which declares, ( that 
e Cangreſs ſhall have power to lay and 

5 « collect taxes, duties, exciſes, and im- 
4e posts to pay the debts and provide foi 
the common defence and general wel- 
5 4 fare of the United States. f * 
5 Arguments are ſometimes. þrought for- 
ward | in diſcuſhon, the refutation of which 
re uires more patience than {ſkill—of this 
4 cription is dhe argument now Stated. 


18 
on the Sedition Bill. { : 


's Speeches on the Alien Bil, 


7 See Sema) 
See Otls and 


„ 
As.to.the-Preamble, The ſpecial reply 


5 * 


to this argument is, that the preamble to, 
18 * or constitution, which is the 


ſupreme statute, is no part of it. This 


is not mentioned as a principle of common 
law, but as à principle of common Tenſe ; 
à preamble states the general objects of 
the law of the constitution, and the arti- 


cles which follow preſcribe the means by 


Which, and by which 2 * the attainment 
_ of: theſe objects is to be purſued; the 


preamble can neither enlarge nor restrain 
the body of the act; it is in fact, nothing 
more than a declaration of objects; the 
Constitution or law, is a ſpecification of 
means. The preamble to the Constitutian 


therefore ſays, in ſubstance, © We the 


te people of the United, States in order to 
3 promote the general welfare, do ordain 


t&* 
4" 


wy 


promote the general welfare.” Lan- 


_ guage cannot be more plain. The Con- 


= * * 


Stitution is unequivocally announced as 


4% 


the instrument or mean by which the ge- 


neral welfare is to be promoted. 
A ta the 8 * 


- 
. 


The ſpecial reply; to the argument founded 


on this ſection is, that the plain, gram- 
matical meaning of the ſentence, even ta- 


ben by itſelf, and without any reference 
599 ; LI TPE 20% Moo r 12 15 
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ordain this Constitution, in order to 


Gion of the Ist article, 
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to the uniform tenor of the Constitution, 
fotbids“ the inference before mentioned; 
The Constitution by the words of this 
Section, meant to give not à general pow- 
er to provide for the "general good of the 
union, but the {ſpecial power of laying and 
collecting taxes and duties, for the pur- 
Pose of paying the debts and'providing for 
the general welfare. According to this 
construction, a ſpecial power is gixen for 
a general purpoſe, in other words for tue 
general good, which is in truth the pur 
poſe for Which all power is granted; but 
according to the construction contended 
ler by the advoeates of the Sedition Bill, 
the fame ſentence which gives a ſpecial 
power, alſo gives a eneral power, which 
renders the ſpecial delegation of power 
uſeleſs... Which of theſe two constrac- 
tions is the most 2 is. 4 1 eition | 
225 is not ſuppoſed to be in 1 8 f | 
ee doubtf . 9 W 
; ſeems clear then Gab a eh 10 
i of the preamble, and * the 5th fec- 
tian of that article, confidered” in them- 
ſelves, daes not warrant the doctrine 
P e by the friends f the Sedition 
il, that Congreſs poſſeſſes © a, general | 
BF to provide for the welfare of the 
nion. This doftrine appears not nl 
pot Wartaced' by the particular clauſe 


relied 


e 


=. wg 


relied on, but. abſurd, when theſe clauſes. 
are taken; into view: "with all the other 
clauſes of the Constitation, © 
It has been already ſtated, VET in (ap 
if the ſeveral ſtates, the local and muni- 
pal regulation anch were thought ex- 
pedient Fad, bee b adopted. With theſe 
the people were batick d. When, there · 
fore, a. federal government was deemed 
ESSAY, by. the people, it would not be 
heir intention. or wiſh that the federal 
Fovernment ſhould make laws on any ſub- 
2 n. N oe TatisfaQory , laws were al- 
ez . might be made, a at; the diſ- 
Lena K their E reſentatives. A federal 


E ſtitution. cou, a not be necessary for MY | 


purpoſe com letely "within the reach © 
tate 6 194k and, therefore, general 


e could not be intended to be, . 


. 1 found principle, t at all 9 of 
a law or writing are to be woven together, 
4 that 712 conſtruction 15775 to be 


i derte W , as wall low every 
\ſome meaning ind operation. Now, 


the preamble, or the 8th ſec. of the Iſt | 


N confers on Congrefs a general 
power to do what they may think ri ht; 

ole 59 75 the cdkfitution which dele- 
E ot al þ wers ay unmeaning and 
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the x reamble.be ex garded'i in its. true! % 
as ee 9 obj ects ; 3 and if Night, 
915 50 of the FL arch e 2 conſidered 
S poyer for a gene: 
le, Every Other . Ad  Tentenc 
| the TOI w 
410 effect, This latter conſtruc Tad cherer 
fore, mils? be adopted.” | 
Again, i Congreſs poſſeſſes a e 
power - to promote the Beneral Fele, ; 
conflitutionality . and. expediency ' be Con- 
vertible. terms, What meanin 155 to be 
given to the .12th ed which de. - 
| 1 55 that '& powers. not de 125 ted ts. the 
| nited $ States, nor prohibited the Rares, 
all remain with the ſtates e 
or. with the people. N This language 1s fo 
irrational and abGin d, unleſs there are 
| Tome powers which are not delegated, 5 5 
it affords, By amt? N f an 
verſal Te through on uͤt %he a' 1 


ari in Con reſs,. that, this, ge! E eneral. power 
di not exiſt, hens 


"Further, . * "it [the ly eapt ct 
encral. power Thould be given to 85 
. Vip Tg why were n powers enpime⸗ 
rated and . „This. enumeration is 
18 Wit e of a agcurae and Pr. 7 
inen, eh e us, 2 ys $2 $6 1 | 
e was me t ven. Sure 
ſuch bad A we plain Jad 
which* © 


N 
which wen of che Prafneſt eapatity 
cbmprenend, Aud about Witt f ehere co 
be no*dbubt,"; Mae betet und woul 
ve been fe ed for che Parpoſe:- Jute! 
ir RICH! Had been e 6b heck, men or 
dr honeſty; atid 8 Mtanids* 
after exp ret ge e plain wo Den 
would: frot 


their obje 1 as,. 
£4 chem Nees in 10 idle . a 25 


as the ah eration 

bug Woh! fr ave” 5 b iy 8 
mark dt this. ele Sn t 
verhthe Ent, and a nj on 8 


5 5 N 


1 keln, Sinnes Men heh 1 Mate ger 
vernments pblkeſs general powers of Aegi“ 
lation. They may de every, t 9 8 
15 0 5 15 Wel are of the re⸗ 
ew inkfs expref9ly prohibi e 

by {ei & Merit eonftfrurions. Now; 
| Po cherat re of 4? 

It Shel alſo, 10 the 

ited” States: it 185 IO Je ks have 
« Bobe ment Within" ment, oe 
W ich, maſt ine i bl riſks. Argu- 


mene teading 93 Coficiof * 'nionſtrous; 


must be erroneous. 


u iüetel ÞY the lan in 
ime We W's fie a 


This Tas obſetvarion maybe comple 10 8 
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Fcrive 2 puniſhment, for ſlander, which ef. 
fects bY reputa 1 tt of individuals, whe- 
ch, piting,.or, 


printing: 1 Bede he egleral, government 


Was, formed. they "poſle Sed this * xl F 
muſt yet retain. ity unleſs i it has been Tur g 
rendered d. „No 0 OWeyers has vet fe Tad 
nor on CO that this echt may 
t. be gall and conſtitutionally exer- 
7 by the Fe let tes. Suppoſe then that the, 
legiſlature f Pennſylyania ſhould, paſs A; 
11 bree fbing A. Ane of kfty. dollars 2 5 
out an 1902 impriſonment, for 
2 indivi al by means of the. pre 5 Te, 
2 w_ of the general government; ate 1 
we vi or leſs than individuals, an 
are Fa 15 "the general es reſſion of a 


| law as well. 8.0 other ela le. what lay 


Would 4 tbe ler 92 aal be tried? 
By the Rate law, greſfigna al Jaw, 
or 4 bort? his 5 215 Sis 5 5 6 as 0 
1 e boſe who advo- 
' cate the general 5. of the 5 
ment of ale 8 nited States, without 55 
 troyerting gee powers of the ſtate 
le giſlatures. 1 however, never i 
"i yet been d done, 5 18 ph a will 5 
be done. 

Finally, no po tion cin 
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wet to promote che welfate'of the ene 
| 92 0 1s ho limitation .to this po er; bu 
their own. diſcretion. "They, "Mn ee 
ciſe, like the ate govextinepts, every po- - 
| er except tho e which” the ale EX teſsl; 
forbidden to "exerciſe; They ate farbld⸗ 
den to grant titles of nability, but 301 
are not Forbidden to pafs Ns by which 
7 1 5 ariſtocracy might ve created. 
y might pals a law eſftabliffing 1 in A. 
merica the yſtem of intails, by which 5 
ariſtocracy of Britain, in ſpite*of oltentd- 


tien, pra and profuſion, h has been main- 
0 many ages. But bold as t he. 1 


tained for 
ſpirit of ufurpation may be; this doctr 

has never, yet been explicitly avowed,” It 
is believed to be too. abſurd, oo to be 
explicitly avowed ; and yet i muſt be 


Fe the ge 2 Wer 5 757 oven 
ky of the Gael N wy "DE i 
But others more artfu I 9 A 0 gia 
formidable, contend, „ ch "ſl 1s 4 print 
of obyious policy, and .comnion ſenſe, 7.6 q 


every: government ſhould have Within ite G 


Telf the. means of felf reſervation ; this 


the power *of puniſhin Abels | the For . 


W and its officers 1s elſential f to the 
19 9 ion of the govefument, and that 

refore the general en mae  poſleilcy | 
2 WI of puniſhing libels. 
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avowed, or at l feaſt admitted, by Wb 3 i 
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Fs ee exhibited ; in itz belt 
tre when CU it cannot mis- 
24. The Art branch, of. the propoſition 
"hg r admitted, nor denied to be true. 
t is conte ned” to be immaterial and un- 
9 n ſubje& in debate. The 
cueſtion is Netz owers ought. ag 125 
Eran to palle ts, bo 1 What A do 5 
he go 7 NOW, egi olſeſs ? 
The Fele Auel lion 455 e A the 
Conyenti in Mt and, the G 0 Ty} ſs in 
789, ſbe. Nt is be eee 
People now. be Arte zueſtion | Ae C 
when a conflitution 3: 1s About tb be Fort 
2 dhe latter, aft ter. it is formed... "This 
Part rt of. the © bar 1 $I 11 5 17 5 
7 the Tea ſony ed on, it 
cannot, be concluhive. . * Yay truth 
Fi be n Jore. repug gnant: to bi Vans: 
6, 1 ap; the. e 1 that 1 
Wer Das wel; tante arguments ts 
we. Weh ths ht to ove born 1155 granted. © | 
term of any re ular * 
hike! lis g cell fei pe Put 5 ſhewn. 
be i immate rial t Js neither heceffar 
| bike Proper to ; controvert. the” Tecond, be- 
Taufe; Whether right or wrong, che Ft 
0 clufion if eorreAty d duce mut b L up- | 
rue or immaterial. vill not, therefore 
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1 0 this. 55 from 'the | 1770 
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110 bk nge b 50 prove; that the power 


pe hi 5 Bowever important th 


ence to th 3 itlel m x 


There rema ay one more argu 
Paste irh of + dition b bill. This 
d here, not aus” it is W 
of not notice, by becauſe j it affords a comple 
imen of the gcute and log cal E 
y which this 0h esluße k as bern v 
Meade, It is conceded; Jays Mr, 15 5 that 


or ane liber T7 "it therefore: has a rig 


AC} 


to puniſh ag thing Which hay: 0 to 


40 n 


ſedition, ox ſurregtign. edit 
Phe foree: of this argument may be de 
Qicoyed by exhübiting it in 2 regular form, 
and applying it to the ſubje& on; Which i it 
eee e Dea TH +3241 

1. Congrefs' has à right to puniſſi ſedi- 
Hon and infurrection, This is conceded 
*0 be true," Of: 1001830: ee 11345 1 Uu 

+ þ Libels lebd to edition and infartec- 
tion. ' Now tkis is nt true; nor does 
Mr. Otis attempt to prove in to de arve. 
But, whether true or not, it isimmaterial. 
The affirmation here ought; to bez not 11 


bels lead to, but . libele are acts of ſedi- 
Fion; 5 inſurrectionꝰ and then the an 


*cfuſion wang n . Jes 
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the men of of ae is of no "conſe. | 
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| 8. That Congreſs has a right to puniſh 
| | | libels.. But neither Mr. Otis nor any x; 


Fs RNS man will fay, that any. libel is an, act 
| | Tedition e or exen a brea 
| of the peac 
f: wh 2 ex bo he eg Mere 
| 2 Power of | ee een 
8 given 0 Congreſs : it is at 
| nitted, however, to 1 4 to Fer at. 
| | | ecauſe it is, nece sst to carry the la 
themſelves paſſed, in conformity to the 
Sarge e into effect. The power of 
live els, not being given, can be 
claim — ike the power of puniſting fedf- 
tion, only on the groun f neceſſity, 
is carries us back to the question for- 
merly put, what power expreſsly given to 
Con grefs is ever aided by A ee of 1550 
| niſhing Uiben it:! | 
1 | According to Mr. Otis ifa #MLSottt nc 
ay bas a power to puniſh-one-offence; it bas 
| 8 of -concie a right to, puniſh all acts which 
1 | may lead to that offence. In other words, 
| | Sit: has apawgr/to)puniſh.one. offence, it 
has of courſena power to punith twenty 
offences, however different in name and na- 
ture. Under this ſystem of ande af 
the general government was anthorif ed to 1 
puniſh the murder of a man in, the — | 
ef the United States, At, would 1. 
[i | 1 eee, bega fe hr | 
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lead to quarrels, and mantel lead 
WOO 25 Vene! other A mi 


put whick would expoſe the fallacy 2 
e Ms this; but it is already 
iently expoſed. © "The argument 255 
aphies the 2 of puniſhing libels, fro 
. Bi wer of puniſhing: ſedit ons "which is 
an. e poyer, must 
1 8 don as it is understoo 
15 A be ſhewn that bels de 
85 to fed 12 5 Bat they do not teac to 
Nn negative poſition, it is not he- 


eſſary. now to £2 DEE ; the contrary bein 
Ih * Ir. Orts Out to * proved 
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an univerſal conviction in the United 
Seats, that general powers of legiſlation 
did not belong to Congreſa. The: 12th 
amendment was offered as concluſive evi- 
dence of the truth of this aſſertion. If 
then the pebple of the © United Sta tes re- 


ally: ſappoſed that Congreſs. poſſeſſed only 


the powers delegated, expreſsly, or. by 

1 ronstruction, and it — 
ot chat Congreſs poſſeſſes a power never 
meant to be bestowed, in conſequence of 
certain general expreſſions, the force of 
which was not accurately estimated, what 


mae who pretends either to integrity or 
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republicaniſm, will dare to ſay. that he 
will carry ſuch a power into effect? 
The principle on Which ſo much of the 

[edition bill as preſcribes Su puniſhment 
for libe1z, 1s declared to be unconstitution- 
al, having been it is believed, clearly ex- 
plained and establiſhed, and the NT | 
on which the adyocates of that mea 
rely, having. been ſhewn to be unſound in 

itſelf and abſurd in its conſequences ; ; the 
figs part of my undertaking ought to be 
conſidered. as performed. ut many ob- 
ſervMions have been made R the 
common law of England, and the 

which it has in the United States, 19255 
notice ought to be taken of them here. 
It has been alledged by ſome, that the 

common law of England is in force in the 
United States, and that libels are an of-. 
tence at common law, and were puniſh- 
able even before the Sedition Bill. Judge 
Peters it is faid committed Mr. Bache, 
the late Editor of the Aurora, on dis. 
ground. 

Before this dodrine: is examined, Arg 
is one remark which deſerves attention. A. 
legiſlative act has been performed: it is ur · 
ged, that this act is not warranted by the 
Conſtitution of the United States. The 
friends of the meafure ſay that it is con- 


Qitutional, and to * their * 
| 6 


23. 


they refer you not..to the. conſtitution it 


. ſelf, by which alone power, general or ſpe-- 


cid, can be claimed, but to the common 


low. of England!!! 


Lo prove that Congreſs has a right to. 
85 paſs a law to puniſn libels, they ſay that 


there already exiſts a law in the country, 
by Which libels may be puniſhed The 
ſyſtem of moderation, which was adopted 
at the commencement of theſe papers, and 


from which there has been as pet no de- 


viation, prevents me from ſpeaking of ar- 
guments like . in the ern which. 
they deferves |. 

If the common law of England be in 
force | in the United States, it muſt be in 
| force becauſe it is declared to be fo by the 


| _ conſtitution, or by ſome law of the Uni- 


ted States no municipal ſyſtem. of law 
can be of any authority here, unleſs ex- 
2 adopted in one of theſe two ways. 

conſtitution is ſilent on the ſubjeQ— 
this ſilence was wiſe; becauſe, a ſyſtem» 


of law adopted by the conſtitution could 
not be changed by any act of ordinary le- 
giſlation; nor is it adopted by any law of 


the United States; and if it had been ſo 
adopted, the queſtion would be preciſely. 
the fame that is now diſcuſſed. For if 
Congreſs have no right to pafs à law pu- 


3 libels, G "x that they have 
2 


no 


4 L 281 * 


| no right G labpt a ſyſtem of laws; bine of 
which, preſcribes | 56 1) pr for libels. 
I repeat that no law can be in force 
here, unleſs adopted in one of the two 
ways juſt mentioned. Law is a rule of 
_ ation 3 by the ſupreme power 
of a ſtate. The ſupreme power of the 
United States has not declared the com- 
mon law of England to be in forte here : 
re, it d not in force hert. It 

will bs 6bferved, chat 1 Oe” not here 

of the law: of nations. is tpi yt 

If there be a paſſage through. f 

the municipal regulations of one arg 
can get into another country, and acquire 
anthority. in it, without the expreſs con- 
ſent of the people, thoſe who have an- 
nounced the migration of the common 
_ lawiof. England into the United States 
will inform the public, whether it was ac- 
| 3 in its voyage by the civil law 
not. If this singular invaſion. of ow 
country is not firmly repelled, we 
expect depredations on our ſtate A 
tions from all the codes of the eaſtern 
| vor The compendious and energetic, 

iyſtem by which the Sultaun keeps his 
flaves in peace, may at this moment be un 
its way to America,” and on its arrival 
here will be preciſely of AS _ Co as 
12 common ** * 92 5 0 
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Tue opinlon that the common 1 


Ingland ib in force in the United States, 
has been demonſtrated to be erroneous; 


provided it be true that law is à rule of 
. bene by the ſupreme power. 


The opinion is not only exroneous in 


itſell, but directly repugnant to the plain 


meaning and words of the Conſtitution, 
whict-expreſsty declares, Art- 6. that, 


this Conſtitution and the Laws of the 


United States, which ſhalt be made in 


. purſuance thereof, and all treaties made, 
r which ſhall be made under the au- 


thority of the United States, ſhalt be 


4 the Supreme Law of the land.“ The 
common law is totally uanoticed, * 


Again, if the common law of England 
be in force in the United States, and is to 


be the guide by which the federal judges 


mall conduct themſelves,” what becomes 
Which have been effected at different 


times by the ſeveral ſtate legiſlatures? are 


the improvements on the common law, 


Which have been made in the ſtate of 


of the various changes in tlie common la, 


Virginia, for the accommodation and 


convenience of the people, to be entirely 
done away without their knowledge or 

conſent? Is the right of — 
revived? Or, is it only the criminal law 


that is in force here? I. are two im- | 
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on which information is required from the 
aadvocates of the common law. 
The Congreſs of the United States, ſo- - 
far from adopting the common law of 
England, Which, it muſt be again obſerv- 
. ed, they had not a general power to adopt, 
have expreſsly enacted that the laws of the 
ſeveral ſtates, except where the conſtitu- 
tion, treaties, or ſtatutes of the United 
States, ſhall otherwiſe require er provide, 
{hall be regarded as rules of decifion in 
trials of common law in the courts of the 
United States in caſes where they apply. 


* 


See Act paſſed 24th Sept. 1789. 
On this ſubject, there is one argument, 
AE I | which in itſelf is abſolutely (concluſive. 
The Congreſs of the Unitech States have 
2 power to paſs a law concerning libels or 
„ not. If they have this power, and exer- 
| _ eſe it, by preſcribing apuniſhment-for li- 
dels, the courts of the United States muſt - 
be governed by the law of the United 
States, and cannot exerciſe any common. 
law juriſdi ction on the ſubje@. But if 
Congreſs does not poſſeſs the right to paſs 
A2 law concerning libels, then the argu- 
ments which ſhew that the courts of the 
United States have à juriſdiction over li- 
bels, alſo ſhew that their juriſdiction ex- 
icnds to A which Congreſs can- 
WC D 3 


4 ; 


not. 


- ; * 
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not legiſlate. Thus the power of tha jun- 


diciary will embrace objects beyond the 
reach of the legiſlature, and of courſe the 


laws by which the judiciary think proper 


to be governed, muſt remain forever un- 
changed. Surely it will be at once admit- 
ted, that every argument whoſe object is 


to prove, that the judiciary power is not 


co-extenſive with the legiflative power, 


but more extenſive, muſt he unſound. +: 


This admiſkon will be made -withoz 
hefitation, by every one who underſtands 


either the general principles of govern- 


ment, or the plain meaning of our own. 
conſtitution, which ſays, Art. 3, Secs 2. 
«© The judicial power of the United States 


ſhall extend to all caſes in law and equity 


ariſing under this constitution, the laws 
of the United States, and treaties made, 
or which ſhall be made under their autho- 
rity.” Theſe are the great ſubjects on 


which the judicial power of the United 


States is to be exereiſed according to the 
expreſs direction of the Constitution. 
The other caſes to which their authority 
is declared to extend, are totally uncon- 
need with common law juriſdiction. | 


But, it is ſaid; the ſame clauſe ee ; 
tec 


that the judicial, power of the Uni 


States ſhall extend to “ controverſies to a 
which the United States ſhall. be a par- 


66. ty.” 
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Stutev; nom if wie conts> claim a jurife 
dition over” every caſe; Iv which they 
_ may" 


ow ſhitty ab fally-difeulſed;} andthe te 


a relates to Lidels is not' warravited- by 
me ConiniGolheP the Unitcd States. 


£1331: 


«1g. From this! forme! have: inserted. 
that the-federaljudiciarp have juriſdiction 


ot every offence  agailify the United 
Sxuteng becauſe the United? Stutes consti- 


7 


due dun party anedet 


n a is of nd force in the United 


think- rhar the United States are a 
by "what law. will they define and 
the offence ?: If the laws of the 
ett States are ſilent, there” is no law 
which the offenders can be tried. But 


i the laws of the United States ave not 


ment, if Congreſs paſſes xlaw; by which 


an offenee against the United Skates is 
defined and puniſned, by which the Uni- 
tech States are in any caſe constituted a 


party then the question r6curs, as in the 


pteſest insane, whether Congreſs had a 


not. The question therefore about the 


extent of the ' legiflative power of Con- 
greſs, is che ohly question, that ought to 


This question, it is prefumed, has been 


kalt is that ſo much of the -Sedition: Bill 
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vation, to demonstrate, thit ſo much of tie 
2 bill, as relates to printed ſibels, 18 
expreſly forbidden by the conſtitution of 
the United States. This Jueſtion, in 
Rriexneſs, ought not to be diſcuſſed; be 
cafe, if Congreſs have N wer ren; 4 
either expreſsly, or by neceffary implies 
non; to pals the law under conſiderati6h, 
it is totally immaterial whether they 
forbidden to paſs it or not. But as the 
freedom of the preſs,” Ras never yer 
been accurately defined, and as there is no 
| ba in which the welfare of ſocie 
mere" eſfentially concerned, my abe 
endertaking 1 he fully effort. 
© The words of the conſtitution; Witch 
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abridging the freedem of N or of the. | 


ments, &c. 
Before any ae conſtruction is ru 


on theſe words, © freedom of the preſs,” 


an argument in favor of the foregoing 


ſeems concluſive. 


The federal government had been or- 
| ganiſed, and its operation had commenced, 


ſome time before the third article of the 
amendment became a part of the. conſt 


tution, - During this period, the pr 
was Low, from any 'controb.. It is a fact, 


that no law was paſſed by Congreſs to con- 
trol it. It is a truth already proved, that 
no law could be paſſed by Congreſs to con- 
trol it; and it is alſo a truth; already 


proved, that there, neither was nor could be- 


any other law, by which it could be con- 


trolled. Before the amendment Was 
adopted, therefore, the preſs was free. 


The meibarts of the government were 
ſubjeQs of general diſcuſſion, and were 


ſtated, ſometimes truly, ſometimes falſely, 


at thedifcretion of the printer. Nothing 


that was ſaid, however falſe, however 
ſcandalous, could be noticed by the. go- 


vernment. In this tate of things, a clauſe 


eee which ies 
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cle of che amend- 4 


propofitions preſents itſelf, which to me 


* m 


| * that the freedom of the preſs ſhall 
not be abridged.” In other Words, the 
prefs ſhall continue to enjoy that total ex- 
emption from legiſlative control, which at 
on moment it poſſeſſes. The law, theres 
re, which ab this en e 
prefaly ork or fone erg wes 0 


The ſubje& before us, wah furniſhed 
the materials for much diſcuſſion; and it 
as been ſo often aid. to be imps ble to 
w the line between the Feedoth and 
Feenrioutabts of the *preſs, that the ats 
tempt has never been made. The legal 


and political writers in England contend; 


however, that this line muſt be rare 
puts they admit, that the exact degree 
longitude has not yet been diſcovered. * 


This uncertainty in the law is well 


adapted to the ſituation of the Britiſh go 


verument. It enables the miniſter to act 


and puniſh as times and circumſtances re- 


quire; without fuhjecting himſelf to the 


odium of having tranſgrefled the law, 
But, however important this uncertai — 
may be in a country, where privilege 


monopoly form the baſis of the govern- 


ment, in the United States it is diſgrace- 
ful. In a republican government the peo- 
ple ought to know, the people have a 


right to know, the exact, the e ex · 
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land, does not exiſt here. w f ö 
non having; 
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— — that no dq gan made 
reſtrain the 9 neſs of the preſa. 
wo e freedom of the preſs,” 
he moat . words, have a meaning, a 
ear, pre recifs; and definite 2 which 
the tines. Fequiite, mopfd be garde ubvocally = 
Afcertamed. -: Phat this has _ 2 done 
\efore, | is: a wo Onder Til and melunch 
111 of tlie imbecility of che 2 
ind,'and af che flow w progreſs whüch“ i 
makes, in u acqufring xhowedge even on 
best: 15 most uſeful and intereſting- 
ö % will, Tp preſume, be admitted. not on- 


155 Hae the a hf queſtion have a mean 
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ment containing theſe words; meant ſome - 
thing when they declared, that the free 

dom of the preſs ſnould not be abridged.” 


To atcertzin what the * freedom of the 
1 is, we have only to aſcertain what 
om itlelf is, For, ſurely, it will be 
conceded, that freedom applied to one 
ſubject, means the ſame, as freedom. ap- 
plied to another ſubje c. OR 


9 gl | 1 
Now freedom. is of twe kinds, and f 


two kinds only ; one is, that abſplute - 
freedom which belongs to man, previous 
to any ſocial inſtitution ; and the other, 
that qualified or abridged freedom, which 
he is content to enjoy, for the ſake of 'go- 


vernment and ſociety. 1 believe there is." 


no other ſort of freedom in which man is 
The abſolute. freedom then, or 
the ſame thing, the freedom, belonging to 
man, before any /focial compact, is the 
power, uncontrolled by law, of doing what 


be: pleaſes, provided he does no injury to 


- any other indiyidual, © If this definition of 
freedom be applied to-the-preſs, as ſurely 
it ought to be, the preſs,” if I may perſon- 
ify it, may do whatever it pleaſes to do, 
uncontrolled by any law, taking care hoy- 


ever, to do no injury to any -individugl. 


This injury can only be by flander or de, 
ö D famation, 
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£ -famation, and reparation ſhould be PRs 


Sf 


for it in a Rate of ed as well as in 16>" 


ciety. [1 
But freedom in i ſociety, or what Wea : 


ed civil liberty, is defined to. be, natural 
liberty, and ſo far reſtrained by law as the 
public 175 requires, and no farther. This 
is the 

cular! diſtinguiſhed for the accuracy of 
hisdefinitions, and which perhaps cannot be 


finition given by à writer, parti- & 


mended. No let freedom, under the de- p 


nition; be ap lied to the preſs, and what 


wilt the fre. of the preſs amount to? 


It will amount preciſely to the privilege 


of publiſhing,” as far as the legiſlative * 
power ſhall fay, the public good requires: 


that is to ſay, the freedom of the _ | 
will be regulated by law, in the 


—_— as freedom on other ſubjects is 10 * 


be regulated by law. If the word free- 


dom was uſed in this ſenſe, by the fram- 
ers of the amendment, they meant to ſay; 


Congreſs ſhall make no law abridging the 
freedom of the preſs, which freedom, how 
ever, is to be regulated by law. Folly 
ira does hot ſpeak ſuch language. 


It has been admitted by the reader, 
ps has advanced thus far, that the fra- 


mers of the amendment meant ſomething. 
knew, no doubt, that the powers 
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7” ene 
any control over the preſs, but they knew 
that its freedom could not be too cauti- 
ouſly guarded from inxafion, The amend- 
ment in queſtion was therefore introdu-. 
ted. Now if they uſed the freedom un⸗ 
der the firſt definition, © they did mean 
ſomething, and ſomething of infinite im- 
portance in all free countries, che gore 
exemption of the preſs from any kind of 
legiſlative control. But if they uſed the. 
word freedom; under the ſecond definition, 
they meant nothing, or nonſenſe,” Which 
is worſe than nothing ; for if they ſup-' 
poſed that the freedom. of the preſs, - was 
abſolute freedom, ſo far restrained by law 
as the public gopd required, and no far- 


ther, the amendment left the legiſlative - 


power of the government on this ſubject, 
LITE Where it was before. But it 
as been already admitted that the amend- 
ment had à meaning: the cohnſtruckien 
therefore which allows it no meaning is 
abſurd; and must be rejected... 
This argument may be ſummed up in a 
few words. The word & freedom“ has a 
meaning. It is either abſolute, that is 
exempt from all law, or it is qualiß 
» that is regulated by law. If it be ex- 


empt from the control of law, the Secli⸗ 


tion Bill which controls the « freedom” _ 
of the preſs, is unconſtitutional. But if 
D2 it 
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it de regulated by law, the amendment 
which declares that Congreſs ſhall make 
no law to abridge the freedom of the 


pres, Fs freedom ee e eoacy 
gulated by law, is the groſſeſt abſurdity, 
| ec) ues was a gran 1 

Minds K 


by dhe human 
| 14 1 En 1 ren 32 
That by the words ( freedom of the 


- 


| preſs” is meant a total exemption of the 
preſs from legiſlative control, will further 
appear, from the following caſes, in which 


it is manifeſt, that the word freedom is 


_ uſed with this ſignification and no other. 


be is obvious in itſelf, and it is admit- 
. Ol 


means the power 8 


ſpeaking either truth or falſchood at the 


diſcretion of the individual,” provided no 
other ;ndividual be injured: This power 


is, as yet, in its full extent in the United 


States. A man may ſay every thing 
which his paſſion can ſuggeſt, he may em- 


ploy” all his time and all his talents, if be 
is wicked enough to do ſo, in speaking 
gainſt the government matters that are 
ſalſe, ſcandalous, and malicious, but he is 
admitted by the majority of Congreſs to be 


ſheltered by the article in queſtion, wich 


forbids à law abridging the freedom of 
ſpeech, If then freedom of ſpeech means, 
de canſtruction of the conſtitutions 
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the ilege-of ſpeaking any. t with - 
out privilege the words my the 
preſs, which form a part of the ſame ſen- 
tence, mean the privilege of une 
any tbing without control. 
for mankind, the word * — 
dom” begins now to be applied to religi⸗ 
on alſo. In the United States it is ap- 
plied in its fulleſt force, and religious 
freedom is completely underſtood to m 
the power uncontrolled” by law of — 
ſing and publiſhing any opinions on reli- 
gious topics, which any individual may 
chooſe to profeſs or publiſti, and of ſup- 
porting thoſe opinions by any ſtatemen 
he may think proper to make. The f 
may not only ſay in his heart, there i 1 0 
God, but he may announce if he pleaſes 
his atheiſm to the world. He may en- 
deavor to corrupt mankind, not only by 
opinions that are erroneous, but by facts 
which are falſe. Sill however he will be 
— | becauſe he lives in a cuntry here 
igious freedom is eſtabliſhed, If then 
| — — not permit „man 
to be puniſhed, for publiſhing anx opini- 
ons on religious topics, and ting 
thoſe opinions by Ee Fats," free- 
dom of the preſs, which is the medium of 
all publications, will not permit a man to 
* + puniſhed, for * on 
1 : any 
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any ſubjeQ, and — eee 


nion Whatever. 

Again, the 6th 85 ion uf che It article 
of the Conſtitution of the United States 
declares, that the members of the Senate 
and Houſe of Repreſentatives; ſhall. not 
de queſtioned, in any other place, for any 
ſpeech or debate in either houſe. The 
object of this clauſe is, maniſeſtly, to ſe- 
cure to the members, freedom of ſpeech 
and debate. Of this there can be no 
doubt. But how is this freedom ſecured? 
It is fecuted, in the only way, in which 
perfect ſecurity can be given, and that is 
dy a total exemption from the control of 
any law, or the jurisdiction of any court. 
Fhus the meaning of the word. freedom; 
is preciſely and unequivocally IS: 
by the conſtitution itſelf. 657 

The power which each houſe has over 
its own members affords: no > 
againſt the inference. deduced. from the 
_ toregoing ſection of the conſtitutions! The 

power of puniſhing, and expelling a mem- 
ber, is only to be rn eee wm 
« ciforderly behaviour.“ 

The word freedom hen Abet 
bate is underſtobd pretiſely in the ſame 
way in the Britiſh partiament. Fox, She- 
ridan, and indulge themſelves con- 


o 0 * . K 
ſtantly in che of Commons, in the 
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ta 


Senne 
_— — more violent 3 tr: 


| 2 775 have been ſent ö 
— Bay” 2 


REY 4 

tute 1 

Walkmen . 
thoſe uſed in the ROUTE” 
ted Staten“ £42 1 Aieihlet ad. cg 


I contend t te 
that if the words — of the preſs 
have any meaning at all they mean à to 
dal exemption from auy law making any 
publication Whatever criminal; Whether: 
the unequivocal avowal of this doctrine 

in the United States would produce miſ- 
Chief or not, ig a queſtiom which perhaps» 
Ia Have Jeiſure — F muſt ber 
content here to obſerve, that the miſctief! 
if any, which might ariſe from this dot- 
trine, could not be remedied or prevented, 
dur by means of à power fatal . 
derty of the ute in | tt by: * 

That the Tea} — — 
freedom of the preſt, has been aſcers: - 
tained by the remarks; _—_ 
ible, from 


pear still more clearly;/i 
 abſurdityofthoſe: ns which have 
deen given by the —— po of n. 
tion bill. 
clearly eld out it at 
— is, thatit does not extend to tit 


Privilege 


"OM 
of EET TOP I ORD falſe | 
is couſtruction cannot be chreeftson Jr. 
Won ſuppoſes that $: freedom, extends: = 
only as far as the power of doingiwhat is 

morally: right. If, then, the freedom oi the 
pfreſs dan de reſtrained to the publication 
of facts, it follows, — woey it may? 
alſo be reſtrained to the publication of 
true opinions. There is truth in opinion, 


as well as in ſact . Error in opinion may 


de as much harm, as falſity in fad: it 
may be as morally wrong, and it may be 
— from motives as malicious. It 
may do more harm, becauſe the refutation 
of an opinion which is erroncous, is more 
difficult; than the contradiction of a fact. 
which 1 34 falſe. But the power of control- 
ling opinions has never yet been claimed; 
yet it is -wanifeſs| that the ſame. conſtruc- 
tion, which warrants a control in matters 
af fact, does the ſame as to matters of opi- 
nion. In addition to this, it ought; to be 
remarked, that the difficulty of gif diftinguiſh- 
ing in many caſes between fac and opi- 
nion, is extremely great, and that — rfl | 
of eriterion is furniſhed by the law — 
conſide ration. Of this n, reer. 
be ſaid hereafter, | - rig 159d 
Again, if the — 5 conte bes 
te ta if the freedom of the preſs: con- 
K * q- 


the full FE * 


1481 
of printing faQs chat are true, — 5 
fair to read the amendment, without the 
words really uſed, after ſubſtituting _ 
ſaid by Congreſs to have the ſame i * 
Fob ro will ehen ſtand thus: = 
; $ ſhall make no law . 
right of the preſa, 5 ew aorng art 
true * If this was the real meaning orf 
Congreſs, and the ſeveral ſtates, when they 
ſpoke it the ſtate conſtitutions, and in t 
amendment of the freedom of the prefs, 
the very great ſolieitude on this fubject dif. 
| played throughout the continent, was m 
tional" and ubfurd. If this was the 
meaning, the pallatiuny? of gry 
indeed a & wooden” "ſlate, the 
bul Fark of freedom is indeed 2 2 Geiß | 
cable fortification of paper. The officers of 
the government would have à right to in- 
vade this ion, nes 


 fogers" 795 the garrifon, when 
thought that there was a" failufe 


ear ok 1 ———— dy che 


vernment are to > jd 4: phe 1s to 


1 
furd even for ridicule.” r 


That ſuch was not 7 meaning 1 — the 


convention of Virginia is manifest. T 
ſolemnly protest againſt any e 
1 control, and declare, that 
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dom of the'preſs is not to be restrained of” 


modified by any Taw whatever. wat : 
Sean AID Toons © 44, 
This venerable and enlightened aſſem- 
bly had to much viſdom to avow.a mean- 
ee incompatible with the rea! 
ject of their wiſhes. They knew that 
there, never was 4 government in the 


1 9 


: world, however, deſpotic, that dared to | 


_ avow a deſign to ſuppreſs. the truth : they 
know that the most corrupt and. profligate 
adminiſtrations, that ever brought wretch- 
edneſs, and oppreſhon upon a happy and 

Fee people, ſpeak ig . 

language of, patriotiſm. and, virtue only, 
and that, although their real obje & is to 
ſtop inquiry, and to. terrify truth into 
ſilence, the vengeance of the law appears 
to be directed againſt falſehood and ma- 
lice only; in fact, they know, that there 
are many truths, important to ſociety, 
Which are not ſuſceptible of that full, di- 
alone be exhibited before à court and 

: .: Etienne! HT birt Aba 

That men might be, and often would 

de deterred from ſpeaking truths, which 
they could prove, unleſs they were abſo- 
lutely protected from the trouble, diſ- 

grace, loſſes, and expence of a proſetu- 

WW 4 N oe 

ns, | ka That 


9 


That. in the violence of party ſpirit 
Which government knows too well how 
to produce, and to inflame evidence; the 
most concluſive, might be rejected, and. 
that juri thay gun ies might be packed, « who would 


bel guilty of the murder of Cain:? | 


— 


8 nothing tends more to irritate the 
minds of men, and diſturb the peace of ſoci- . 
ji than proſecutions of a political nature, , 
ich like proſecutions. in religion, yo 
creaſe the evils, (they ("ves perhaps, in- 
tended to remove : 5 

They knew that che licentiouſneſs of . : 
preſs, though an evil, was a leſs evil t 
that reſulting from any law to reftrain „ 
upon the Tame principle that the moſt en- 
lightened part of the world is at length 
convinced, that the evils ariſing from the 
toleration of hereſy and atheiſm, are leſs, , 
infinitely lefs, than the evils of perſecv- 
tion: 

That the ſpirit of i inquiry. and diſcuſ../ 
ſion, was of the urmolt importance in eve- 
ry free country, and could be preſerved * 
only by 3 it abſolute protection, 

even if its exceſſes; 

That truth was always equal to the 
taſk of coinbating falſchood. without tie 
aid of government; becauſe in moſt in- 
ſtances it has defeated. 9 5 backed 
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That truth cannot be impreſfed pes 
the human mind by power, with ON 
| therefore, it diſdains an alliance, but by 
reaſon and evidence only. 
They knew the ſublime precept OY 
al by the act eſtabliſhing religious free 
dom, 1 294 * where diſcyſhon is free, error. 
ceaſes to be dangerous BY” 0 therefore, 
they wiſely aimed at the tot excluſien 

of all Co onal” l | 

8 5 it Wen l, 1 . freedom 
of the preſs, * confilts. nat in the privilege 
of printing truth ” but i in n eemptien 
from previous reſtraint, and as. the ſedi- 
tion bill impoſes no previous reſtraint, it 
does not abridge the freedom of the preſa. 
This profound remark is l from 
| Blackſtone and De Lolme, and is gravely 
repeated, by thoſe who ars weak enough 
40 take opinions upon truſt, 

If theſe writers meant. to ſtate what 
Ala was underſtood to be in England, 
they ate correct, Even if they meant to 


date what the law, ought to be in Eng- 


land, perhaps they are fill corre& ;. be: 
cauſe it is e eb a that A preſs 
abfolutely free, would in the ſhort courſe 
of one year © humble in the duſt and 


- 0 uy che. 4 ftupendous fabric,“ of the 
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ne Americs. In e a N 
control over the preſs, is, perbaps eſſen- 
tial to the preſervation of the preſent. 
order of things;“ but it does not follow, 
that ſuch cont 2 4 is eſſential here. In Bri- | 
tain, a vaſt {ta nding army is neceſſary . — 
keep che people in peace, and the monarch 8 
on his throne; but it does not follow that : 
the tranquillity of America, or the perſon- | 
al ſafety of the Preſident, would be pro- 
moted by a ſimilar inſtitution. | 

A. fingle remark will be ſufficievt to 
expoſe . the extreme fallacy of the idea, 
when applied to the constitution of the 
United States. If the freedom of the 
preſs conſists in an exemption from pre vi- 
ous restraint, Congreſs may, without in- 
jury to the freedom of the preſs,.puniſh © 
with death any thing actually . publiſhed, 
which a political e non may chuſe to 
condemns... 

But on what ground is this Britiſh 
doctrine. about the freedom of. the preſs 
introduced here? In Britain, the parlia- 
ment is acknowledged to be ominipotent. ; 
It has exerciſed this omnipotence, and 4 
converted three. years into ſeven, years. 

In Britain there is no constitution, no li; 

mitation of legiſlative power; but in Bet” 

merica, there is a constitution, the power | | 

of the legillartire 1 is limited, and the ob- 
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ject of one limitation is to ſecure the free- 
dom of the prefs. 

If this doctrine is avowed here, under 
the idea that the common law of England 
is in force in the United States, even 
this idea will be of no avail. The com- 
mon law knows nothing of printing or the 
liberty of the preſs. The art of printing 
was not diſcovered, until towards the 

_ cloſe of the 15th century. It was at firſt 
in England, a ſubje& of ftar-chamher ju- 
riſdiction, and afterwards put under a li- 
cencer by ſtatute. This ſtatute expired 
juſt before the commencement of the pre- 

ſent century. Before this event, the rights 
of the 2 were at the mercy of a fin- 
gle individual. There can be no cemmon 
law, no immemorial uſage or cuſtom con- 
cerning a thing of ſo modern a date. 

The freedom of the preſs, therefore, 
means the total exemption of the preſs 
from any kind of legiſlative control, and 

conſequently the ſedition bill, which is an 
act of legiſlative control, is an abridgment 
of its liberty, and expreſsly forbidden by 
the conſtitutien. Which was to be de- 
monſtrated. 

In the foregoing pages, I have kept 
clear of authorities and quotations, even 
when expreſsly in point. Theſe can be 
reſorted to without my help. I do not 
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contemn the opinions of others; but diſ- 


cuſſion is endleſs, where authorities are re- 


lied on. LI have kept clear too, of perſo- 


nal remarks. Theſe would have been 
justified by the manners of the times, and 
to many, would have been more acceptable 


than argument itſelf. But the influence 


of truth is not aided by inveCtive and re- 


5 33 I have addreſſed myſelf there- 


re to the underſtanding only ;—and I 
hope, that the ſacred cauſe of liberty and 
truth, if not promoted by the arguments, 
has not been diſgraced by the temper or 
language of 


HORTENSIUS. 
Virginia, January 1799» 
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